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TEAM 1 – KENNEDY INN OF COURT – MCLE HANDOUT* 

Showdown at the AI Corral: Evidence at the Cultural and Technological 

Frontier 

I. ABA FORMAL OPINION 512 – Covering the Growing Use of Generative

Artificial Intelligence (attached separately as a pdf)

● Lawyers must have a reasonable understanding of the capabilities and limitations of

generative AI to meet the competence requirements under Model Rule 1.1. They are

required to independently verify the outputs provided by AI tools, as failing to do so

could result in a violation of this rule. For instance, if an AI is used to review and

summarize lengthy contracts, a lawyer does not need to manually review each document

as long as they have previously verified the tool's accuracy with a smaller set of

documents. However, AI cannot be used to offer legal advice, negotiate claims, or

perform other functions that require personal judgment or active participation from the

lawyer. Additionally, lawyers must be mindful of their clients' confidentiality, adhering

to Model Rules 1.6, 1.9(c), and 1.18(b). This means assessing the risk of unauthorized

access or disclosure of client information when using AI, given that AI’s self-learning

capabilities could potentially expose client data to unauthorized third parties. Therefore,

informed consent from clients is necessary before their information is inputted into AI

tools. While it is not required for lawyers to disclose every research tool used, if AI

research is crucial to the outcome of a case, clients must be informed that AI was utilized.

According to Model Rule 8.4(c), lawyers must avoid conduct involving dishonesty,

fraud, deceit, or misrepresentation. Consequently, attorneys must ensure that AI-

generated citations are accurate, analyses are correct, and arguments are not misleading to

avoid deceiving the court. Furthermore, attorneys should establish policies to ensure that

their employees use AI properly. When billing, if AI takes 15 minutes to create a

memorandum, only 15 minutes should be billed. Charging a flat fee for AI use might be

unreasonable if certain aspects of a client's case do not require AI assistance.

● ABA issues first ethics guidance on a lawyer’s use of AI tools (americanbar.org)

II. The State Bar of California, Practical Guidance for the Use of Generative

Artificial Intelligence in the Practice of Law (attached separately as a pdf)

● Practical Artificial Intelligence in the Practice of Law
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III. Advisory Committee on Evidence Rules:  

 

Extract from April 2024 (not saved as an attached pdf due to the file size – use link below to 

access) 

2024-04_agenda_book_for_evidence_rules_meeting_final.pdf (uscourts.gov) 

● The Grimm-Grossman Proposal on Amendments to FRE 901  

○ [901](b) Examples. The following are examples only—not a complete list—of 

evidence that satisfies the requirement [of Rule 901(a)]:  

■ (9) Evidence about a Process or System. For an item generated by a 

process or system:  

● (A) evidence describing it and showing that it produces an accurate 

a valid and reliable result; and  

○ (B) if the proponent concedes that the item was generated 

by artificial intelligence, additional evidence that: 

■  (i) describes the software or program that was used; 

and  

■ (ii) shows that it produced valid and reliable results 

in this instance.  

○ Proposed New Rule 901(c) to address “Deepfakes” 901(c): Potentially Fabricated 

or Altered Electronic Evidence. If a party challenging the authenticity of 

computer-generated or other electronic evidence demonstrates to the court that it 

is more likely than not either fabricated, or altered in whole or in part, the 

evidence is admissible only if the proponent demonstrates that its probative value 

outweighs its prejudicial effect on the party challenging the evidence.  

● The rules governing evidence, including the authenticity rule, can be adapted to address 

AI with only minor updates. As our society evolves, so too should our legal standards. 

Paul W. Grimm and Maura R. Grossman propose that only slight modifications to 

existing rules are necessary to handle AI-generated evidence effectively. Since AI-

generated evidence would fall under Rule 901, which pertains to evidence produced by a 

process or system, the authenticity rules can still apply. Furthermore, implementing an 

additional requirement, such as the "reverse balancing" test found in Rule 609, would 

enhance confidence that only authentic evidence is admitted, ensuring that any 

misleading or fabricated evidence is excluded. 

 

 

IV. STATUTES & CASES 

 

Applicable California Statute: 
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California Penal Code § 1054.1 

The prosecuting attorney shall disclose to the defendant or his or her attorney all of the following 

materials and information, if it is in the possession of the prosecuting attorney or if the 

prosecuting attorney knows it to be in the possession of the investigating agencies: 

(a) The names and addresses of persons the prosecutor intends to call as witnesses at trial. 

(b) Statements of all defendants. 

(c) All relevant real evidence seized or obtained as a part of the investigation of the offenses 

charged. 

(d) The existence of a felony conviction of any material witness whose credibility is likely to 

be critical to the outcome of the trial. 

(e) Any exculpatory evidence. 

(f) Relevant written or recorded statements of witnesses or reports of the statements of 

witnesses whom the prosecutor intends to call at the trial, including any reports or statements 

of experts made in conjunction with the case, including the results of physical or mental 

examinations, scientific tests, experiments, or comparisons which the prosecutor intends to 

offer in evidence at the trial. 

 

Applicable Cases: 

 

Berger v. U.S. (1935) 295 U.S. 78.  

● This case involved a prosecuting attorney who used improper methods during a witness's 

cross-examination, including making assumptions to mislead the jury. The main issue 

was whether the prosecutor's behavior—particularly his comments and actions—had 

deprived the defendant of a fair trial.  

● The Supreme Court ruled that the prosecutor's conduct violated the defendant's right to a 

fair trial. This case emphasizes that all defendants have the right to a fair trial and ensures 

that attorneys are not out of line when representing people in court.  

● “It is as much his duty to refrain from improper methods calculated to produce a 

wrongful conviction as it is to use every legitimate means to bring about a just one.” (88) 

● “[T]he United States prosecuting attorney overstepped the bounds of that propriety and 

fairness which should characterize the conduct of such an officer in the prosecution of a 

criminal offense is clearly shown by the record.” (84) 

  

Tennison v. City & County of San Francisco (9th Cir. 2008) 570 F.3d 1078, 1087. 

● Both the Ninth Circuit and the Supreme Court have recognized that “exculpatory 

evidence cannot be kept out of the hands of the defense just because the prosecutor does 

not have it, where an investigating agency does.”   

 

People v. Riel (Cal. 2000) 998 P.2d 969. 
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● “Presenting incredible evidence may raise difficult tactical decisions but, as long as 

counsel has no specific undisclosed factual knowledge of its falsity, it does not raise an 

ethical problem.” citing Criminal Law section 443.  

● Attorneys are prohibited from presenting evidence they know to be false or from 

facilitating known frauds on the court. However, they can ethically present evidence if 

they suspect but do not have personal knowledge, that it is false. 

 

United States v. Young (1985) 470 U.S. 1, 25-26. 

● The Court’s "invited error" analysis, which suggests that prosecutorial misconduct may 

be excused if it merely responds to defense misconduct by "righting the scale," is 

fundamentally flawed and undermines ethical standards for federal prosecutors (ante, at 

1045). This approach neglects the higher ethical obligations of government 

representatives, as emphasized in Berger v. United States, and contradicts the Court’s 

own acknowledgment that such misconduct is erroneous (ante, at 1043, 1046). The 

suggestion that misconduct could be deemed "reasonable" or "necessary" contradicts the 

principle that improper prosecutorial conduct should not be permitted or justified under 

any circumstances (ante, at 1045, 1046). 

 

Kyles v. Whitley (1995) 514 U.S. 419, 438. 

● The Supreme Court emphasized that the prosecution can’t avoid its responsibility to 

disclose favorable evidence by making judgment calls about its importance. 

 

United States v. Chu (9th Cir. 1993) 5 F.3d 1244, 1249. 

● The responsibility to seek justice requires lawyers representing the United States “to see 

that all evidence relevant to the case is presented, even if unfavorable to its position.” 

 

Brady v. Maryland (1947) 373 U.S. 83, 87. 

● While the government’s disclosure obligation encompasses more than just exculpatory 

evidence, the failure to produce evidence “material either to guilt or punishment” gives 

rise to constitutional violations. Brady at 87. A prosecutor who withholds such evidence 

violates not only his disclosure obligations but also the due process clause. Id. Due 

process is violated “irrespective of the good faith or bad faith of the prosecution.” Id. 

 

 

V. California Rules of Professional Conduct 

 

1.1 Competence (Rule of Professional Conduct 1.1 (ca.gov)) 

A lawyer shall provide competent representation to a client. Competent representation requires 

the legal knowledge, skill, thoroughness and preparation reasonably necessary for the 

representation. 
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1.4 Communications (Rule 1.4 [3-500] (2023) (ca.gov)) 

(a) A lawyer shall: 

(1) promptly inform the client of any decision or circumstance with respect to which the client's 

informed consent, as defined in Rule 1.0(e), is required by these Rules; 

(2) reasonably consult with the client about the means by which the client's objectives are 

to be accomplished; 

(3) keep the client reasonably informed about the status of the matter; 

(4) promptly comply with reasonable requests for information; and 

(5) consult with the client about any relevant limitation on the lawyer's conduct when the 

lawyer knows that the client expects assistance not permitted by the Rules of Professional 

Conduct or other law. 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make 

informed decisions regarding the representation. 

1.6: Confidentiality of Information 

(a) A lawyer shall not reveal information relating to the representation of a client unless the 

client gives informed consent, the disclosure is impliedly authorized in order to carry out the 

representation or the disclosure is permitted by paragraph (b). 

(b) A lawyer may reveal information relating to the representation of a client to the extent the 

lawyer reasonably believes necessary: 

(1) to prevent reasonably certain death or substantial bodily harm; 

(2) to prevent the client from committing a crime or fraud that is reasonably certain to 

result in substantial injury to the financial interests or property of another and in 

furtherance of which the client has used or is using the lawyer's services; 

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of 

another that is reasonably certain to result or has resulted from the client's commission of a 

crime or fraud in furtherance of which the client has used the lawyer's services; 

(4) to secure legal advice about the lawyer's compliance with these Rules; 

(5) to establish a claim or defense on behalf of the lawyer in a controversy between the 

lawyer and the client, to establish a defense to a criminal charge or civil claim against the 

lawyer based upon conduct in which the client was involved, or to respond to allegations 

in any proceeding concerning the lawyer's representation of the client;  

(6) to comply with other law or a court order; or 

(7) to detect and resolve conflicts of interest arising from the lawyer’s change of 

employment or from changes in the composition or ownership of a firm, but only if the 

revealed information would not compromise the attorney-client privilege or otherwise 

prejudice the client.  

(c)  A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure 

of, or unauthorized access to, information relating to the representation of a client. 
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1.9(c): Duties to Former Clients (Rule 1.9-Exec Summary-Redline.pdf (ca.gov)) 

(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has 

formerly represented a client in a matter shall not thereafter: 

(1) use information relating to the representation to the disadvantage of the former client 

except as these Rules would permit or require with respect to a client, or when the 

information has become generally known; or 

(2) reveal information relating to the representation except as these Rules would permit or 

require with respect to a client. 

 

1.18(b): Duties to Prospective Client (Rule 1.18-Exec Summary-Redline.pdf (ca.gov)) 

(b)  Even when no client-lawyer relationship ensues, a lawyer who has learned information from 

a prospective client shall not use or reveal that information, except as Rule 1.9 would permit with 

respect to information of a former client. 

 

3.1: Meritorious Claims & Contentions (Rule 3.1-Exec Summary-Redline.pdf (ca.gov)) 

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless 

there is a basis in law and fact for doing so that is not frivolous, which includes a good faith 

argument for an extension, modification or reversal of existing law. A lawyer for the defendant 

in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, 

may nevertheless so defend the proceeding as to require that every element of the case be 

established. 

 

3.3: Candor Towards the Tribunal (Rule 3.3-Exec Summary-Redline.pdf (ca.gov)) 

(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of 

material fact or law previously made to the tribunal by the lawyer; 

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the 

lawyer to be directly adverse to the position of the client and not disclosed by opposing 

counsel; or 

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a 

witness called by the lawyer, has offered material evidence and the lawyer comes to know 

of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, 

disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony 

of a defendant in a criminal matter, that the lawyer reasonably believes is false. 

(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person 

intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the 

proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the 

tribunal. 

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and 

apply even if compliance requires disclosure of information otherwise protected by Rule 1.6. 
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(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the 

lawyer that will enable the tribunal to make an informed decision, whether or not the facts are 

adverse. 

 

3.8: Special Responsibilities of a Prosecutor (Rule 3.8.pdf (ca.gov)) 

The prosecutor in a criminal case shall: 

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause; 

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the 

procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel; 

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as 

the right to a preliminary hearing; 

(d) make timely disclosure to the defense of all evidence or information known to the prosecutor 

that tends to negate the guilt of the accused or mitigates the offense, and, in connection with 

sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information 

known to the prosecutor, except when the prosecutor is relieved of this responsibility by a 

protective order of the tribunal; 

(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a 

past or present client unless the prosecutor reasonably believes: 

(1) the information sought is not protected from disclosure by any applicable privilege; 

(2) the evidence sought is essential to the successful completion of an ongoing investigation 

or prosecution; and 

(3) there is no other feasible alternative to obtain the information; 

(f) except for statements that are necessary to inform the public of the nature and extent of the 

prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making 

extrajudicial comments that have a substantial likelihood of heightening public condemnation of 

the accused and exercise reasonable care to prevent investigators, law enforcement personnel, 

employees or other persons assisting or associated with the prosecutor in a criminal case from 

making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 

3.6 or this Rule. 

(g) When a prosecutor knows of new, credible and material evidence creating a reasonable 

likelihood that a convicted defendant did not commit an offense of which the defendant was 

convicted, the prosecutor shall: 

(1) promptly disclose that evidence to an appropriate court or authority, and 

(2) if the conviction was obtained in the prosecutor’s jurisdiction, 

(i) promptly disclose that evidence to the defendant unless a court authorizes delay, 

and 

(ii) undertake further investigation, or make reasonable efforts to cause an 

investigation, to determine whether the defendant was convicted of an offense that 

the defendant did not commit. 
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(h) When a prosecutor knows of clear and convincing evidence establishing that a defendant in 

the prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the 

prosecutor shall seek to remedy the conviction. 

ABA Model Rule of Professional Conduct 3.8 comment (1984). 

-  “A prosecutor has a responsibility of a minister of justice and not simply that of an 

advocate.” 

 

5.1: Responsibilities of Partners, Managers, and Supervisory Lawyers (Rule 5.1-

Exec Summary-Redline.pdf (ca.gov))  

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses 

comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the 

firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the 

Rules of Professional Conduct. 

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts 

to ensure that the other lawyer conforms to the Rules of Professional Conduct. 

(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional 

Conduct if: 

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct 

involved; or 

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which 

the other lawyer practices, or has direct supervisory authority over the other lawyer, and 

knows of the conduct at a time when its consequences can be avoided or mitigated but fails 

to take reasonable remedial action. 

 

8.4: Misconduct (Rule 8.4-Exec Summary-Redline.pdf (ca.gov)) 

It is professional misconduct for a lawyer to: 

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce 

another to do so, or do so through the acts of another; 

(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness 

as a lawyer in other respects; 

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 

(d) engage in conduct that is prejudicial to the administration of justice; 

(e) state or imply an ability to influence improperly a government agency or official or to achieve 

results by means that violate the Rules of Professional Conduct or other law; 

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of 

judicial conduct or other law; or 

(g) engage in conduct that the lawyer knows or reasonably should know is harassment or 

discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, sexual 

orientation, gender identity, marital status or socioeconomic status in conduct related to the 

practice of law. This paragraph does not limit the ability of a lawyer to accept, decline or withdraw 
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from a representation in accordance with Rule 1.16. This paragraph does not preclude legitimate 

advice or advocacy consistent with these Rules. 

 

VI. Secondary Sources (attached as PDFs) 

 

Law360 Article dated 8/21/24 by Phillip Bantz – “How AI Could Shake Up Federal Evidence 

Rules” 

 

New York Times Article dated 8/14/24 by Stuart A. Thompson – “How ‘Deep Fake Elon Musk’ 

Became the Internet’s Biggest Scammer” 

 

 

*The Anthony M. Kennedy Inn of Court certifies that this activity has been approved for 

MCLE credit by the State Bar of California. 
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THE STATE BAR OF CALIFORNIA 
STANDING COMMITTEE ON 

PROFESSIONAL RESPONSIBILITY AND CONDUCT 
 

PRACTICAL GUIDANCE FOR THE USE OF  
GENERATIVE ARTIFICIAL INTELLIGENCE IN THE PRACTICE OF LAW 

EXECUTIVE SUMMARY 

Generative AI is a tool that has wide-ranging application for the practice of law and 
administrative functions of the legal practice for all licensees, regardless of firm size, and all 
practice areas. Like any technology, generative AI must be used in a manner that conforms to a 
lawyer’s professional responsibility obligations, including those set forth in the Rules of 
Professional Conduct and the State Bar Act. A lawyer should understand the risks and benefits 
of the technology used in connection with providing legal services. How these obligations apply 
will depend on a host of factors, including the client, the matter, the practice area, the firm size, 
and the tools themselves, ranging from free and readily available to custom-built, proprietary 
formats.  

Generative AI use presents unique challenges; it uses large volumes of data, there are many 
competing AI models and products, and, even for those who create generative AI products, 
there is a lack of clarity as to how it works. In addition, generative AI poses the risk of 
encouraging greater reliance and trust on its outputs because of its purpose to generate 
responses and its ability to do so in a manner that projects confidence and effectively emulates 
human responses. A lawyer should consider these and other risks before using generative AI in 
providing legal services. 

The following Practical Guidance is based on current professional responsibility obligations for 
lawyers and demonstrates how to behave consistently with such obligations. While this 
guidance is intended to address issues and concerns with the use of generative AI and products 
that use generative AI as a component of a larger product, it may apply to other technologies, 
including more established applications of AI. This Practical Guidance should be read as guiding 
principles rather than as “best practices.” 

 

 

 


























































