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CALIFORNIA RULES OF PROFESSIONAL CONDUCT

Rule 1.1 Competence (Rule Approved by the Supreme Court, Effective March 22, 2021)
 
(a) A lawyer shall not intentionally, recklessly, with gross negligence, or repeatedly fail to perform legal services with competence. 

(b) For purposes of this rule, “competence” in any legal service shall mean to apply the (i) learning and skill, and (ii) mental, emotional, and physical ability reasonably* necessary for the performance of such service. 

(c) If a lawyer does not have sufficient learning and skill when the legal services are undertaken, the lawyer nonetheless may provide competent representation by (i) associating with or, where appropriate, professionally consulting another lawyer whom the lawyer reasonably believes* to be competent, (ii) acquiring sufficient learning and skill before performance is required, or (iii) referring the matter to another lawyer whom the lawyer reasonably believes* to be competent. 

(d) In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily required if referral to, or association or consultation with, another lawyer would be impractical. Assistance in an emergency must be limited to that reasonably* necessary in the circumstances.

Rule 3.1 Meritorious Claims and Contentions (Rule Approved by the Supreme Court, Effective November 1, 2018) 

(a) A lawyer shall not: (1) bring or continue an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for the purpose of harassing or maliciously injuring any person;* or (2) present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a good faith argument for an extension, modification, or reversal of the existing law. 

(b) A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, or involuntary commitment or confinement, may nevertheless defend the proceeding by requiring that every element of the case be established.

Rule 3.3 Candor Toward the Tribunal* (Rule Approved by the Supreme Court, Effective November 1, 2018)

(a) A lawyer shall not: (1) knowingly* make a false statement of fact or law to a tribunal* or fail to correct a false statement of material fact or law previously made to the tribunal* by the lawyer; (2) fail to disclose to the tribunal* legal authority in the controlling jurisdiction known* to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel, or knowingly* misquote to a tribunal* the language of a book, statute, decision or other authority; or (3) offer evidence that the lawyer knows* to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence, and the lawyer comes to know* of its falsity, the lawyer shall take reasonable* remedial measures, including, if necessary, disclosure to the tribunal,* unless disclosure is prohibited by Business and Professions Code section 6068, subdivision (e) and rule 1.6. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes* is false. 

(b) A lawyer who represents a client in a proceeding before a tribunal* and who knows* that a person* intends to engage, is engaging or has engaged in criminal or fraudulent* conduct related to the proceeding shall take reasonable* remedial measures to the extent permitted by Business and Professions Code section 6068, subdivision (e) and rule 1.6. 

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding. 

(d) In an ex parte proceeding where notice to the opposing party in the proceeding is not required or given and the opposing party is not present, a lawyer shall inform the tribunal* of all material facts known* to the lawyer that will enable the tribunal* to make an informed decision, whether or not the facts are adverse to the position of the client.

Rule 7.1 Communications Concerning a Lawyer’s Services (Rule Approved by the Supreme Court, Effective November 1, 2018)
 
(a) A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the communication considered as a whole not materially misleading. 

(b) The Board of Trustees of the State Bar may formulate and adopt standards as to communications that will be presumed to violate rule 7.1, 7.2, 7.3, 7.4 or 7.5. The standards shall only be used as presumptions affecting the burden of proof in disciplinary proceedings involving alleged violations of these rules. “Presumption affecting the burden of proof” means that presumption defined in Evidence Code sections 605 and 606. Such standards formulated and adopted by the Board, as from time to time amended, shall be effective and binding on all lawyers.

Rule 7.2 Advertising (Rule Approved by the Supreme Court, Effective November 1, 2018) 

(a) Subject to the requirements of rules 7.1 and 7.3, a lawyer may advertise services through any written,* recorded or electronic means of communication, including public media. 

(b) A lawyer shall not compensate, promise or give anything of value to a person* for the purpose of recommending or securing the services of the lawyer or the lawyer’s law firm,* except that a lawyer may: (1) pay the reasonable* costs of advertisements or communications permitted by this rule; (2) pay the usual charges of a legal services plan or a qualified lawyer referral service. A qualified lawyer referral service is a lawyer referral service established, sponsored and operated in accordance with the State Bar of California’s Minimum Standards for a Lawyer Referral Service in California; (3) pay for a law practice in accordance with rule 1.17; (4) refer clients to another lawyer or a nonlawyer professional pursuant to an arrangement not otherwise prohibited under these Rules or the State Bar Act that provides for the other person* to refer clients or customers to the lawyer, if: (i) the reciprocal referral arrangement is not exclusive; and (ii) the client is informed of the existence and nature of the arrangement; (5) offer or give a gift or gratuity to a person* having made a recommendation resulting in the employment of the lawyer or the lawyer’s law firm,* provided that the gift or gratuity was not offered or given in consideration of any promise, agreement, or understanding that such a gift or gratuity would be forthcoming or that referrals would be made or encouraged in the future. (c) Any communication made pursuant to this rule shall include the name and address of at least one lawyer or law firm* responsible for its content.

Rule 7.3 Solicitation of Clients (Proposed Rule Adopted by the Board on November 17, 2016)

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit professional employment when a significant motive for doing so is the lawyer’s pecuniary gain, unless the person* contacted: (1) is a lawyer; or (2) has a family, close personal, or prior professional relationship with the lawyer. 

(b) A lawyer shall not solicit professional employment by written,* recorded or electronic communication or by in-person, telephone or real-time electronic contact even when not otherwise prohibited by paragraph (a), if: (1) the person* being solicited has made known* to the lawyer a desire not to be solicited by the lawyer; or (2) the solicitation is transmitted in any manner which involves intrusion, coercion, duress or harassment. 

(c) Every written,* recorded or electronic communication from a lawyer soliciting professional employment from any person* known* to be in need of legal services in a particular matter shall include the word “Advertisement” or words of similar import on the outside envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the recipient of the communication is a person* specified in paragraphs (a)(1) or (a)(2), or unless it is apparent from the context that the communication is an advertisement. 

(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer that uses in-person, live telephone or real-time electronic contact to solicit memberships or subscriptions for the plan from persons* who are not known* to need legal services in a particular matter covered by the plan. 

(e) As used in this rule, the terms “solicitation” and “solicit” refer to an oral or written* targeted communication initiated by or on behalf of the lawyer that is directed to a specific person* and that offers to provide, or can reasonably* be understood as offering to provide, legal services.

Rule 7.4 Communication of Fields of Practice and Specialization (Rule Approved by the Supreme Court, Effective November 1, 2018) 

(a) A lawyer shall not state that the lawyer is a certified specialist in a particular field of law, unless: (1) the lawyer is currently certified as a specialist by the Board of Legal Specialization, or any other entity accredited by the State Bar to designate specialists pursuant to standards adopted by the Board of Trustees; and (2) the name of the certifying organization is clearly identified in the communication. 

(b) Notwithstanding paragraph (a), a lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law. A lawyer may also communicate that his or her practice specializes in, is limited to, or is concentrated in a particular field of law, subject to the requirements of rule 7.1.

ABA Model Rules
Rule 7.1: Communications Concerning a Lawyer's Services
    
Information About Legal Services
A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.

BUSINESS AND PROFESSIONS CODE - BPC
  
6068.  
It is the duty of an attorney to do all of the following:
(a) To support the Constitution and laws of the United States and of this state.
(b) To maintain the respect due to the courts of justice and judicial officers.
(c) To counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal or just, except the defense of a person charged with a public offense.
(d) To employ, for the purpose of maintaining the causes confided to him or her those means only as are consistent with truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law.
(e) (1) To maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.
(2) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal confidential information relating to the representation of a client to the extent that the attorney reasonably believes the disclosure is necessary to prevent a criminal act that the attorney reasonably believes is likely to result in death of, or substantial bodily harm to, an individual.
(f) To advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice of the cause with which he or she is charged.
(g) Not to encourage either the commencement or the continuance of an action or proceeding from any corrupt motive of passion or interest.
(h) Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed.
(i) To cooperate and participate in any disciplinary investigation or other regulatory or disciplinary proceeding pending against himself or herself. However, this subdivision shall not be construed to deprive an attorney of any privilege guaranteed by the Fifth Amendment to the Constitution of the United States, or any other constitutional or statutory privileges. This subdivision shall not be construed to require an attorney to cooperate with a request that requires him or her to waive any constitutional or statutory privilege or to comply with a request for information or other matters within an unreasonable period of time in light of the time constraints of the attorney’s practice. Any exercise by an attorney of any constitutional or statutory privilege shall not be used against the attorney in a regulatory or disciplinary proceeding against him or her.
(j) To comply with the requirements of Section 6002.1.
(k) To comply with all conditions attached to any disciplinary probation, including a probation imposed with the concurrence of the attorney.
(l) To keep all agreements made in lieu of disciplinary prosecution with the State Bar.
(m) To respond promptly to reasonable status inquiries of clients and to keep clients reasonably informed of significant developments in matters with regard to which the attorney has agreed to provide legal services.
(n) To provide copies to the client of certain documents under time limits and as prescribed in a rule of professional conduct which the board shall adopt.
(o) To report to the State Bar, in writing, within 30 days of the time the attorney has knowledge of any of the following:
(1) The filing of three or more lawsuits in a 12-month period against the attorney for malpractice or other wrongful conduct committed in a professional capacity.
(2) The entry of judgment against the attorney in a civil action for fraud, misrepresentation, breach of fiduciary duty, or gross negligence committed in a professional capacity.
(3) The imposition of judicial sanctions against the attorney, except for sanctions for failure to make discovery or monetary sanctions of less than one thousand dollars ($1,000).
(4) The bringing of an indictment or information charging a felony against the attorney.
(5) The conviction of the attorney, including any verdict of guilty, or plea of guilty or no contest, of a felony, or a misdemeanor committed in the course of the practice of law, or in a manner in which a client of the attorney was the victim, or a necessary element of which, as determined by the statutory or common law definition of the misdemeanor, involves improper conduct of an attorney, including dishonesty or other moral turpitude, or an attempt or a conspiracy or solicitation of another to commit a felony or a misdemeanor of that type.
(6) The imposition of discipline against the attorney by a professional or occupational disciplinary agency or licensing board, whether in California or elsewhere.
(7) Reversal of judgment in a proceeding based in whole or in part upon misconduct, grossly incompetent representation, or willful misrepresentation by an attorney.
(8) As used in this subdivision, “against the attorney” includes claims and proceedings against any firm of attorneys for the practice of law in which the attorney was a partner at the time of the conduct complained of and any law corporation in which the attorney was a shareholder at the time of the conduct complained of unless the matter has to the attorney’s knowledge already been reported by the law firm or corporation.
(9) The State Bar may develop a prescribed form for the making of reports required by this section, usage of which it may require by rule or regulation.
(10) This subdivision is only intended to provide that the failure to report as required herein may serve as a basis of discipline.
(Amended by Stats. 2018, Ch. 659, Sec. 50. (AB 3249) Effective January 1, 2019.)


GOVERNMENT CODE - GOV

68607. 
In accordance with this article and consistent with statute, judges shall have the responsibility to eliminate delay in the progress and ultimate resolution of litigation, to assume and maintain control over the pace of litigation, to actively manage the processing of litigation from commencement to disposition, and to compel attorneys and litigants to prepare and resolve all litigation without delay, from the filing of the first document invoking court jurisdiction to final disposition of the action.
The judges of the program shall, consistent with the policies of this article:
(a) Actively monitor, supervise and control the movement of all cases assigned to the program from the time of filing of the first document invoking court jurisdiction through final disposition.
(b) Seek to meet the standards for timely disposition adopted pursuant to Section 68603.
(c) Establish procedures for early identification of cases within the program which may be protracted and for giving those cases special administrative and judicial attention as appropriate, including special assignment.
(d) Establish procedures for early identification and timely and appropriate handling of cases within the program which may be amenable to settlement or other alternative disposition techniques.
(e) Adopt a trial setting policy which, to the maximum extent possible, schedules a trial date within the time standards adopted pursuant to Section 68603 and which schedules a sufficient number of cases to ensure efficient use of judicial time while minimizing resetting caused by overscheduling.
(f) Commence trials on the date scheduled.
(g) Adopt and utilize a firm, consistent policy against continuances, to the maximum extent possible and reasonable, in all stages of the litigation.
(Repealed and added by Stats. 1990, Ch. 1232, Sec. 3.)

FAMILY CODE - FAM
  
2450.  
(a) The purpose of family centered case resolution is to benefit the parties by providing judicial assistance and management to the parties in actions for dissolution of marriage for the purpose of expediting the processing of the case, reducing the expense of litigation, and focusing on early resolution by settlement. Family centered case resolution is a tool to allow the courts to better assist families. It does not increase the authority of the court to appoint any third parties to the case.
(b) The court may order a family centered case resolution plan as provided in Section 2451. If the court orders family centered case resolution, it shall state the family centered case resolution plan in writing or on the record.
(Amended by Stats. 2010, Ch. 352, Sec. 10. (AB 939) Effective January 1, 2011.)




RELEVANT CASES – ATTORNEY ADVERTISING


Bates v. State Bar of Arizona (1977) 433 U.S. 350

Overview (Lexis): Appellant attorneys were licensed to practice law in the State of Arizona. In direct violation of a disciplinary rule prohibiting attorney advertising that had been promulgated by appellee, the State Bar of Arizona, appellants placed an advertisement in an Arizona newspaper, which stated that they were offering legal services at reasonable fees and which listed their fees for certain services. Appellants sought review of the rule after it was recommended that appellants be temporarily suspended from the practice of law. The state supreme court rejected appellants' arguments that the disciplinary rule violated 15 U.S.C.S. §§ 1 and 2 of the Sherman Act and that the rule infringed their U.S. Const. amend. I rights. The United States Supreme Court affirmed the lower court's finding that the regulation was shielded from Sherman Act attack because the rule was an activity of the state acting as sovereign. However, that part of the judgment dealing with U.S. Const. amend. I was reversed upon the Court's holding that advertising by attorneys could not be subjected to blanket suppression and because the truthful advertisement at issue was found to be protected by U.S. Const. amend. I.

In re Keller (2003) 792 N.E.2d 865 

Overview (Lexis): Two attorneys hired a marketing firm to produce advertisements and paid to have those advertisement run on television. Advertisements that the marketing firm produced showed insurance adjusters discussing a claim and suggesting that the claim should be settled because the claimant had hired the attorneys' law firm to represent him or her. The Indiana Supreme Court Disciplinary Commission alleged that the advertisements violated Ind. R. Prof. Conduct 7.1(d)(3), (4), and it charged the attorneys with violating those rules, but a hearing officer found that the Commission failed to meet its burden of proving a violation. The state supreme court held that (1) the regulation of attorney advertising was consistent with the responsibility clause of Ind. Const. art. I, § 9; (2) although the advertisements contained a brief disclaimer that no specific result was implied, they implied that clients represented by the attorneys' law firm achieved favorable results based solely on the attorneys' reputation with insurance companies; (3) the advertisements violated Ind. R. Prof. Conduct 7.1(d)(3), (4); and (4) the appropriate sanction was a public reprimand.

In re Marriage of Davenport (2011) 194 Cal.App.4th 1507

Overview (Lexis): The court held that substantial evidence supported the trial judge's award of sanctions against the wife. The trial judge had written a 31-page statement of decision that set forth 15 findings setting forth various categories of things that supported § 271, fees and sanctions, things that frustrated that statute's policy of promoting settlement of litigation and reducing its cost. Evidence of conduct that increased the cost of litigation included how the wife's attorney dealt with the issue of experts' appraisals and that he had violated the mediation privilege in Evid. Code, § 1119. In addition to those specific items, the trial judge also pointed to more general conduct, including failing to meet and confer, and failing to make use of the stipulated case manager. Beyond all that, there was abundant evidence of the wife's attorney's mistreatment of his opposing counsel in his correspondence with them. The record was replete with correspondence from the wife's attorney to the husband's attorneys that contained abusive, rude, hostile, and/or disrespectful language. The record before the trial judge supported her conclusion that the husband's conduct did not violate § 271.

In re Zang (1987) 154 Ariz.134

Overview (Lexis):  The committee investigated the attorneys' practice and advertisements after receiving numerous complaints. Formal charges were made and the attorneys were eventually found guilty. The commission independently reviewed the record, affirmed 5 of 6 violations, and concluded that the committee was not biased or prejudiced and that the committee's conduct did not constitute a denial of due process. The court reviewed the attorneys' objections as an independent trier of fact and law. The court concluded that the attorneys received a fair hearing before an impartial tribunal, due process standards articulated in relevant case law were satisfied in the case, and even if due process was not satisfied, any violation was cured by the de novo review conducted by the commission and the court. Specifically, the attorneys were properly found guilty of: engaging in false and misleading advertising; false presentation, in advertisements and letters, as a member of certain forensic sciences and legal medicine organizations; knowingly failing to honor a subrogation right; knowingly accepting money tendered in error as part of a personal injury settlement; and collecting an excessive fee.

Office of Disciplinary Counsel v. Shane (1998) 81 Ohio St.3d 494 
 
Overview (Lexis): Respondent law firm broadcast television commercials from 1994 to 1996 promising, among other things, to only charge a legal fee if the firm won a client's case. The Board of Commissioners on Grievances and Discipline of the Supreme Court presented a certified report to the court finding respondent in violation of disciplinary rules and recommending public reprimand. On review, the court agreed with the Board and taxed costs to respondents. The court stated that the advertising was self-laudatory and inherently misleading, and violative of Ohio Code of Prof. Resp. DR 2-101(A)(1), (3), and Ohio Code of Prof. Resp. DR 2-101(E)(1)(c). The court stated that an implied promise by respondent to not bill itemized case expenses would have been violative of DR 5-103(B). The court also stated, however, that respondent did not intend to violate the disciplinary rules, that respondent ceased the advertisements upon filing of the grievance, and that respondents were one of many law firms making such promises. The court therefore publicly reprimanded respondent, declared all such advertising improper, and directed all such advertising to be withdrawn in conformance with the decision.
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